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I ntroduction

Often, complex issues become more complicated because of
misunderstandings of key concepts and fundamentals that lie
at their core. This short essay will argue that the
development of the international regime on accessto genetic
resources and benefit sharing (international regime on ABS)
risks failure because of misconceptions regarding the nature
of «alegal regime», only partial comprehension of the role
and implications of existing ABS instruments, rules and
principles, and, most importantly, because more than ten
years after the entry into force of the Convention on
Biological Diversity (CBD), scientific input has not been
able to permeate sufficiently into policy discussions and
contribute effectively to the adoption of sound policies, laws
and regulations at all levels. Therefore, policies and laws
tend to respond more to a pre conceived ideal, rather than
to what can effectively (and even technically) be achieved
in practice. These initial thoughts derive in turn from a
preliminary analysis of the direction and content of papers,
debates, declarations and negotiations which have taken
place to date in relation to the international regime on ABS.

Indications of failure in the development of the international
regime on ABS could, among others, include : development
of aregime which basically duplicates and |ooks very similar
(in form and structure) to the Bonn Guidelines and other
ABS instruments; claiming success simply because a binding
instrument is developed and agreed upon by Parties
(whatever its content); discussing the binding or non binding
nature of the regime at an initial stage of negotiations;
focusing negotiations on genetic resources only as physical,
tangible entities; not including an assessment and impact of
bioinformatics, genomics, proteomics and other technologies
and disciplines.

On the other hand, this essay will also try to demonstrate
that the only possible scenarios where success can
legitimately be claimed and invoked will materialize if:

a) there is an express recognition that an international
regime on ABS is already in place and what is needed
is to identify where complementary measures and
adjustments are required within the existing regime?,

b) what is negotiated and devel oped are measures, tools and
mechanisms which focus on monitoring genetic
resources, compliance and enforcement of ABS
agreements, and

¢) disclosure of origin and legal provenance provisions and
obligations are further accepted, consolidated and
incorporated into international and national instruments®.

Focusing on b) and c) would definitely cover areas which
could contribute to the strengthening and consolidation of
theinternational regime on ABS. Furthermore, finding viable
options under which national ABS measures and provisions
are recognized outside national jurisdictions (whether by
administrative or judicial bodies given the case), would also
assist in making regulatory efforts (especially of countries
of origin or providing resources) operational and truly
effectivet.

Policy and regulatory tendencies over the past 10
years. progress to date

The number of policies and laws are not an indication that
the CBD objectives regarding ABS are being realized.
Nonetheless, they are an important step in the complex and
evolving process of designing an effective and efficient
international regime on ABS. And certainly, numerous
policies and legislation have been enacted worldwide,
addressing ABS and in some cases related issues such as
traditional knowledge, technology transfer, biosafety, etc.
(see Box 1 below)s.

To date, there are certain facts (some of them very obvious

but surprisingly underscored over the years) that should

inform and be taken into account by this process, in a much

more dynamic manner:

 Effectiveness of national ABS laws has been put into
guestion in many countries — thisis not only due to weak
national institutional capacities,

» Basic scientific endeavors (e.g. taxonomy projects) have
been affected worldwide as restrictions regarding access
to biological materials are imposed®,

» New technologies and disciplines (e.g. proteomics, genomics
and bioinformatics) are making the relevance of physical
materials diminish, especialy in certain research fields’,

e Total movements of biological materials and genetic
resources are impossible to monitor and control,

* Most analysts, policy makers, etc. know genetic resources
are important (in economic, ecological and cultural terms)
but nobody really has a precise idea of how these resources
generate benefits in a number of fields and how
mechanisms operate to distribute/share benefits®,
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» Genetic resources are shared by awide range of countries
(particularly megadiverse countries), making individual
origin very complicated to identify®.

With these in mind, it is easier to speculate at this stage why
the CBD ABS objectives are so elusive and why there may
be a need (and opportunity) to rethink how the international
regime on ABS could become more functional, and
demonstrate that the generation and equitable sharing of
benefits among countries and communities within them is
possible.

The existing international ABS regime

Suggesting that an international regime on ABS does not
exist and, at the same time, that an international regime on
ABS needs to be negotiated, is a contradiction in form and
substance. In form because as will be demonstrated, an
international regime on ABS has been fully in place and in
force probably even before 1992 — albeit with different
principles than those enshrined in the CBD.

Just taking a couple of definitions from standard dictionaries
as to the nature of alegal regime may clarify this:

A legal regime is defined as «mode or system of rule or
management»®, or «a set of rules, policies and norms of
behaviour that cover any legal issue and that facilitate
substantive or procedural arrangements for deciding that
issue». In the case on an international regime, this can be
defined as «a set of norms of behaviours and rules and
policies that cover international issues and that facilitate
substantive or procedural arrangements among countries»!t,

With these simple definitions, it seems obvious that a set of
rules, norms, behaviors, policies regarding access to and use
of genetic resources has existed and been recognized at |east
since the early 80’s. Thus, the international regime on ABS
may be divided into two moments:

¢ Pre CBD phase: with the notion of the «common heritage
of mankind» informing most policies and laws, including
the International Undertaking on Plant Genetic Resources
(1983),

¢ Post CBD phase: with the recognition of sovereign rights
of States, prior informed consent (PIC) and benefit
sharing, as the guiding principles for the development of
subsequent national laws and regulations.

Box 1. Theinternational regime on ABS (policy and regulatory instruments)

I nternational
instruments (binding
and non binding)

from their Utilization (2002)

Convention on Biological Diversity (CBD - 1992)
International Treaty on Plant Genetic Resources for Food and Agriculture (2001)
Bonn Guidelines on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Derived

CBD Conference of the Parties Decisions

Institutional codes of conduct regarding ABS of institutions (e.g. FAO codes on collecting of materials
from in situ sources)

Declarations and policy position papers by countries and institutions (e.g. Declarations by the
Megadiverse Group of Like Minded Countries)

Traditional exchange practices among scientists (these do not fall strictu sensu under the category of
an “instrument” but they are customary practices by an important sector of stakeholders which make
use of genetic resources in their daily activities e.g. exchange practices by Kew Botanic Gardens,
Smithsonian Institute, and others)

Plant breeders regimes which include breeders and farmers exemptions could also be considered part
of the overall ABS regime

Regional and national
instruments

Decision 391 of the Andean Community on a Common Regime on Access to Genetic Resources (1996)

Executive Order 247 (and its regulation) prescribing guidelines for access to biological and genetic
resources in the Philippines (1996)

Law 7788, Biodiversity Law of Costa Rica (1998)

Organization of African Unity Model Legislation for the Protection of Rights of Local Communities,
Farmers Breeders and the Regulation of Access to Genetic Resources (1998)

Provisional Measure 2.186-16 which develops principles and rules for access to and use of the genetic
patrimony of Brazil (2001)

Law 2058 of Nepal which addresses access to genetic resources and traditional knowledge (2001)

Law 4780. Biodiversity Law of Costa Rica (with a specific chapter on access to genetic resources)
(2001)

Decision 486 of the Andean Community on a Common Regime on Industrial property, and which
develops disclosure of origin and legal provenance of genetic resources and traditional knowledge (2002)

National biodiversity strategies

In terms of substance, it can be argued that the CBD has
favored a contractual approach to ABS. Mostly access
contracts (whether agreements, Memorandums of
Understanding, Material Transfer Agreements) and, in some
cases, authorizations and permits, are the preferred
instruments with under which specific obligations are
established on access to and use of genetic resources. From

areview of al regiona and national instruments mentioned
in Box 1 above, without exception, contracts are the
instrument of choice linking and binding providers and users
of genetic resources. Furthermore all countries (developed
and developing alike) offer examples of MoU, contracts,
agreements, etc. under which genetic resources have been
accessed and used in country or abroad.
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From the above, it seems clear that an international regime
on ABS is in place and that the mandate to negotiate an
international regime is, at @ minimum, equivocal. This
seemingly very conceptual discussion is very important
because the negotiating processis strongly influenced by this
mandate and seems to require refocusing of its objectives
and goals.

The drive for an international regime was originally initiated
by the Group of Like Minded Megadiverse Countries
(Declaration of Cancun, 2002) who managed to include in
paragraph 44(o) of the Plan of Implementation of the World
Summit on Sustainable Development (2003) acall for action
to“ ...negotiate within the framework of the Convention on
Biologica Diversity, taking in mind the Bonn Guidelines,
an international regime to promote and safeguard the fair and
equitable sharing of benefits arising out of the utilization of
genetic resources’. Decision VI11/19 of the CBD COP (Kuala
Lumpur, February, 2004) confirmed the Parties decision to
undertake a process to negotiate an international regime on
ABS.

Focus of the negotiation process (as proved by the Third
Meeting of the Ad Hoc Open Ended Working Group on
Access to Genetic Resources and Benefit Sharing held in
Bangkok in February, 2005), is already geared towards
discussing whether a binding instrument is needed, whether
a protocol should be promoted, what will be the elements
of this regime, etc., all of which dangerously sidestep a
necessary phase in the process : evaluating the architecture
of the existing regime and identifying its exact limitations
and gaps in order to only then decide how to address these
limitations and cover the gaps.

The additional risk is that if an international regime on ABS
is negotiated, all other existing instruments which are not
mentioned or referred to in this new regime, are overshadowed
and lose political weight in the internationa arena.

What is needed ?

A basic exerciseisrequired to identify where the limitations
and flaws in the international regime on ABS exist. To some
extent and sometimes intuitively problematic areas—and in
some cases potential solutions — have been identified over
the years.

It seems clear and has been accepted for example, that
national ABS legislation itself will not suffice to ensure
benefit sharing principles of the CBD are realized. «User
measures» have thus been proposed to overcome this
difficulty. Disclosure of origin measures are one way in
which users can contribute to the overall implementation of
the CBD, without leaving countries of origin with the burden
of developing access laws, monitoring and tracking, proving
origin, claiming benefit sharing, etc. It aso seems obvious
that unless there is some reliable information shared
regarding how genetic resources are being utilized in foreign
jurisdiction, claiming benefit sharing becomes increasingly
complicated. Tracking and monitoring efforts coupled with
contractual compliance and enforcement of ABS agreements
are also being proposed as an option towards effectively
realizing the CBD objectives. These also are related to
liability issues, which have hardly been explored.

More aggressive proposals include the creation of a
biodiversity cartel and even returning to the idea of creating
an international fund for genetic resources — to which
monetary benefits could accrue and which would then be
distributed especially among countries of origin.

Option 2 appears initially as a preferred alternative if only
Bangkok results and agenda for the Granada meeting are
taken into account. Option 4 and 5 however, seem more
appropriate approaches which, in essence serve to
consolidate and strengthen the existing international regime
on ABS.

Box 2. Possible options to support the existing regime on access to genetic resour ces

Option 1

The existing ABS is
sufficient as its
stands and efforts
need to be made
towards implemen-
tation (e.g. sources
are made available
to strengthen institu-
tional capacities to
apply ABS princi-

Option 2

A new legal instru-
ment (a Protocol to
the CBD, an Annex to
the CBD, a specific
COP Decision)
integrates existing
ABS principles and
laws (e.g. something
similar to the Bonn
Guidelines but maybe
binding in nature)

Option 3

A new legal instrument
(aProtocol tothe CBD,
an Annex to the CBD,
a specific COP Deci-
sion) creates new/
enhanced rules and
principleson ABS (e.g.
abiodiversity cartel; the
Multilateral System
under the FAO IT; an
international fund)

Option 4

Adjustments and modifications
are made to existing tools and
mechanisms in instruments
such as: laws, Decisions, con-
ventions/treaties, etc. in order to
ensure positive synergies
among them (e.g. incorporate
disclosure requirementsinto IP
laws; develop operational ABS
contractsor MTAS; ruleswhich
address compliance of contracts

Option 5

A new legal instrument
(aProtocol tothe CBD,
anAnnex tothe CBD, a
specific COP Deci-
sions) integrates the
specific and detailed
adjustments and modi-
fications in Option 4
(e.g. an ABS, TK,
disclosure provisions,
related instrument)

ples and obligations) g DS IE L5
in foreign jurisdictions)

Recommendations b) evaluate existing instruments and tools (incorporated into

different international agreements and regional and

The next meeting of the Ad Hoc Open Ended Working Group national laws and regulations) to assess whether (and

on Access to Genetic Resources and Benefit Sharing to be which) adjustments may be necessary and the nature of

held in Granada in early 2006 should focus its attention on: these adjustments (e.g. a new tool, complementary
a) identifying the main and specific problems and gaps measures, express interpretation)?,

which the international regime on ABS has and () possibly, this evaluation will identify the areas of

highlighting the potential options and alternatives to
overcome these (including advances in new technologies
and disciplines such as genomics and bioinformatics),

monitoring of genetic resources and compliance and
enforcement of ABS agreements and disclosure of origin
and legal provenance provisions and obligations, as those
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which require consolidation and their express recognition
as part of the international regime on ABS,

specific and detailed COP Decision, or maybe a
concerted interpretation of certain tools and instruments,
eventually a degree of harmonization in certain aspects

d) evaluate how existing tools and instruments address this of national laws. etc
and, if they don’t, elaborate new guiding principles and T
elements to create new legal tools and instruments, f) COP Decisions (to which Parties obligate themselves)
. - - and even an Annex to the CDB should be also considered
e) only then discuss binding or non binding nature, scope - . .
) S . 2 as potentially useful instruments under which to
issues, definitions, whether what is required is a protocol . .
incorporate tools and instruments to strengthen the
to the CBD, maybe an Annex to the CBD, maybe a : . .
international regime on ABS.
Endnotes 6 See:Graal, A. Biodiversity and the Nation State: Regulating
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