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Introduction

The negotiation of an International Regime on Access to
Genetic  Resources and Benefit Sharing (IR) is now
underway.1 The Ad Hoc Open Ended Working Group on
Access and Benefit Sharing, has received the mandate from
the Conference of the Parties (COP) of the Convention on
Biological Diversity (CDB), to elaborate, discuss and
negotiate the structure and content of an international regime
establishing rules for and conditions on access to genetic
resources and benefit sharing.

As with most ABS related policy processes, the negotiating
scenario is quite complex, given the diverse positions which
are becoming apparent among countries. In general,
developing countries are proposing an IR which focuses on
measures to be adopted by “user” countries to support
implementation of the CBD objectives and ABS national
laws in particular, as well as the inclusion of traditional
knowledge related issues. Developed countries on the other
hand, are more cautious and demand further analysis and
reflection on the issues at hand, as a pre-condition to even
start considering negotiations on structure and substantial
content of the regime.

Since the first ABS laws were passed in the mid 1990´s,
results have been varied. In terms of the more obvious
positive outcomes, it is unquestionable that ABS has been a
catalyst which has stimulated debates in various fields, has
served to unify positions of developing countries and also
served countries to demand and propose rules on fairness and
equity in relation to genetic resources flows, use and
participation in benefit generation worldwide. On the
negative side, notwithstanding the efforts made by Parties
to achieve equity and fairness through policies and laws and
general COP guidance, there is consensus in the sense that
much more is required. In brief, the benefit sharing objective
of the CBD and of most national laws,  has not been met in
practice and seems far from being so.

The IR is one way in which Parties are joining efforts to
support achievement of these objectives. This paper argues
that, if the IR is to become effective and assist in realizing
benefit sharing in practice, there is a need to refocus part of
the debate or, at the very least, open the debate to include
in-depth discussion regarding relatively new and mostly

overlooked issues. These are: new technologies and their
application to genetic resources, and the informational nature
and expression of genetic resources as the key to their
valuation and potential use.

The reason for a shift in focus is quite simple. There is a
widening gap between policy discourse and scientific and
technological reality. The “distance” between policy and
legal discussions and the informed acknowledgement of
actual advances in science and technologies in the biological
realm, particular in the area of genetic resources, is
negatively affecting formal and substantial developments of
ABS policy and legal structures. This is furthermore dramatic
in areas where science and technology are developing at a
rapid pace. This paper suggests that only by understanding
these new fields, will it be possible to negotiate a fully
informed and operational IR on ABS.

1. A brief history of the ABS debate

Although the roots of ABS policy and legal concerns can
be traced back in time to the late 1970´s, it is really with
the adoption and entry into force of the CBD that discussions
were reinvigorated, especially due to the demands and
pressures exercised by developing (“biodiversity rich”)
countries and a series of supportive NGO´s.

The first national efforts to develop specific ABS policies
and regulations started in the Andean region and, almost
immediately, in The Philippines. Subsequently, a series of
other processes began in different countries of the world,
including in Brazil, Costa Rica, Chile, India, Madagascar,
Nepal, countries in the Organization of African Unity, The
Seychelles, among others. All mostly developing and
biodiversity endowed countries, rich in genetic diversity.

Two of the most recent developments on ABS, have been
the entry into force of the UN Food and Agriculture
Organization (FAO) International Treaty on Plant Genetic
Resources for Food and Agriculture and the initiation of the
negotiations of the ABS International Regime.

As mentioned previously, ABS has become over the years,
an important unifying issue for developing countries. The
creation of the Group of Like Minded Megadiverse
Countries (2002), is an evident reflection of this.
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But maybe most importantly, ABS has triggered further
discussion on a series of related, equally important issues
such as intellectual property, Farmers Rights, protection of
indigenous peoples traditional knowledge, biotechnology and
biosafety, all critically relevant for developing and developed
countries´ interests, but especially for the former.

The influence of ABS and these issues, expands not only to
the CBD process, but to the World Trade Organization
(WTO), the World Intellectual Property Organization
(WIPO), FAO and multiple other international and regional
organizations and forums.

2. Is an International Regime on ABS needed ?

This is actually an irrelevant question, in as much as there
is already a formal mandate by COP for the development of
an IR. However, it is very relevant in the context of
understanding the nature of the regime. What countries will
eventually agree to is, in fact, an instrument or a tool which
will be part of an existing international regime on ABS. The
mandate for the IR recognizes the possibility of developing
and instrument or instruments in this regard.

In reality, the IR will become a complement to existing
international measures, obligations and mechanism included
in: the CBD, the FAO International Treaty, the Bonn
Guidelines, codes of conduct and institutional policies by
user institutions such as botanic gardens, microbial
collections, biotechnology companies, funding agencies, etc.
Even guidance provided through COP Decisions on ABS
over time are part of this policy and legal framework or
international “architecture”. All of this is the international
regime on ABS.

Key in the development of the IR or the instrument rather,
is identifying the areas which may require more specific,
detailed and maybe mandatory international action by Parties,
in the form of binding obligations.2

 Already, some of these broad areas have been identified in
the CBD process and include: compliance and enforcement
(related to timely and effective access to justice in foreign
jurisdictions), actions by user countries to support realization
of ABS related objectives, and the potential of an
international certificate of origin/legal provenance/
compliance. But there may be others.

Firstly, it has been claimed that there needs to be some type
of international legal obligations which ensure that, for
example, access contracts or even certain provisions in
national ABS laws, are complied with and can be enforced
in foreign jurisdictions. This may imply initiating
administrative or judicial actions in these jurisdictions.

Secondly, in relation to the “users” issue, it is important that
Parties acknowledge and reflect in the debates an
understanding of the precise responsibilities they have in
their role of providers of genetic resources and as users of
resources. In this regard, there may be common but
differentiated responsibilities which need to be reflected (at
least in general terms) in the IR and according to these
specific roles. This in turn, requires an acknowledgement of
the fact that countries are users and providers at the same
time, albeit in varying degrees and intensity. Quite simply:
some countries are more users than others, depending on
technology, industrial and commercial fields. Still, all

countries must recognize and regulate their situation as such.

Finally, the internationally recognized certificate of origin/
legal provenance/compliance offers a conceptually useful
tool to support tracking and monitoring of genetic resources
and maybe evidencing (in a simple way) compliance with
national ABS regulations (including prior informed consent,
mutually agreed terms, etc.). Nevertheless, there are still a
series of pending aspects that require further analysis, not
the least as to what exactly would a certificate apply to, this
is, the access contract, a certain specimen or a specific
genetic resource ?

One pressing question still is how to and whether incorporate
TK into the IR in some way. If incorporated, TK may add
additional complexities to the negotiation process. In itself,
TK is a very complex issue which may require an instrument
of its own for its international protection. This is where the
Intergovernmental Committee on Genetic Resources and
Intellectual Property, Traditional Knowledge and Folklore
may come in to play as a negotiation forum – if given the
mandate by WIPO. The “advantage” of the IR is that it
already as a mandate to negotiate ABS and TK as a related
issue.

Summarizing, an IR for ABS is needed. To be more precise,
what is required is an international instrument, which may
be composed by a series of tools and mechanisms which
added to existing ABS instruments (such as the CBD, the
FAO IT, etc.) complement and form the basis of the ABS
international regime or system.

3. The widening gap between policy and science
and technology in the context of ABS

ABS discussions have over the years focused on a «classic»,
relatively simplistic paradigm regarding bioprospecting.
Basically, the image (and informing model) is that of
scientists collecting biological specimens with the aid of
indigenous communities, in some remote tropical forest,
identifying active and useful compounds in partnership with
foreign companies, obtaining intellectual property rights over
a developed product and capturing benefits with no or
limited recognition nor sharing with the country of origin.
Unfortunately, the influence of this appealing picture prevails
even to date and (with more or less degree of sophistication)
continues to be at the foundation of most ABS policy
positions and legal solutions, especially coming from
developing countries.

This model is certainly valid and perfectly legitimate.
However, it is probably past its time and only captures a very
general vision of what bioprospecting is and what are its
methods and variations. What is much more striking, is that
ABS meetings, workshops and even current negotiations,
have paid very limited (if any) attention to a critical element
in ABS:  the pace of scientific and technological
developments and methodologies in regards to research and
development in the field of genetic resources, including
bioprospecting.

It almost always holds true that science and technology
continuously outpace legal progress and regulatory
ambitions. But in the context of ABS and, especially
discussions within the CBD, it is evident that policy and
legal debates are even more ahead of scientific and
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technological developments and, particularly scientific
interests.  And the gap is widening more and growing rapidly,
to the concern of some who witness the potential
implications in the context of the negotiation of an
International Regime on Access to Genetic Resources.

Just as a quick exercise, how many times have debates (in
CBD and especially ABS related meetings, workshops and
forums – including the negotiation of the IR process) touched
upon, much the less centred its attention on, issues such as:

• What is the role of bioinformatics in regards to R&D in
genetic resources ?

• Considering the proven informational nature of genetic
resources, what are the economic implications in terms
of intellectual property ?

• Does the concern regarding “derivatives” capture this
specific nature of genetic resources ?

• What are the implications regarding the fact that most
species share a major proportion of genes ?

• And what about the fact that species are also widely
distributed among countries and even regions, with a few
exceptions ?

• How are the new avenues being opened by proteomics,
genomics and synthetic biology relevant to ABS
regulatory frameworks ?

• Given that microbial biodiversity is now an area of
increasing interest, are current policy and legal
frameworks and even ongoing discussions appropriately
taking into consideration the very special nature of these
resources ?

• What role does traditional knowledge play in this ultra
technologically founded environment ?

In the best of cases, only a few times have these issues been
discussed in depth. Most importantly, how many participants
in the IR process actually understand these issues ? Only a
few as well.

Ultimately, it is clear that information technology and all its
variations, has dramatically changed the speed and manner
in which scientific advances are made, not only in basic
taxonomic type of research, but in more advanced,
commercially and industrially oriented research.

Embedded within these advances are additional issues which
have hardly been touched upon in ABS circles. It is no secret
that data and information are the key drivers of much
research and development, especially in biological sciences.
For scientists doing advanced biological research, concerns
are not so much whether or not ABS laws are constraining
research and possibilities of collecting potentially useful
biological materials (which is indeed a worry in any case),
but how is data and information being affected as part of a
shrinking scientific commons, where more and more, the
enclosure trend is affecting availability of data and
information. In this scientific realm, discussions are focused
more on issues and concepts such as: open access, creative
commons, digital rights management, metadata, sui generis
rights (in database protection), interoperability of databases,
power of search engines, genomics, bioinformatics, etc.

In the context of the IR, there seems to be a disconnect with
these “other” issues. Not that the IR need to cover them in
detail and “solve the problems” surrounding them. But it is
definitely necessary for discussions and analysis of what is
sought as an IR, to carefully consider these aspects, given
they are the main variables surrounding genetic resources
potential.  If not addressed now, there is a risk that the IR
loses the chance of creating sound policies and a legal
framework which in some way bridges the gap between what

Box 1.  The realms of ABS and its derived implications

Acces to genetic resources and
TK protection legal and policy frameworks

Ex situ conservation
(zooz, gene banks, botanic
gardens) may include R & D

Adapted from Ruiz and Roca, 2004

In situ collecting of genetic
and biological resources
(materials)

Commercial and
industrial uses

generally...

Intellectual Property

Bioinformatics - Proteomics / Genomics
(data generation, data management, data “mining”, data protection)

- Taxonomy

- Agronomic
characterization

- Nutritional/ health
characterization
(metabolites,
enzymes, molecules)

- Gene characterization

Research & Development
Policies needed? Need to regulate?

Traditional
Knowledge

- Breeding

- Bioassays

- Gene libraries

- Lead molecules

- Synthetic biology
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is happening in real life and policy and legal “solutions”.

4. Shifting or refocusing debates on the
International Regime on ABS

As a result of the situation described above, it is suggested
that efforts of the ABS Ad Hoc Working Group on the IR
concentrate on the following:

a) Developing simple, clear, well defined international
obligations regarding the transboundary flows and
movement of genetic resources, in areas where
international agreed action may be required.

These areas could include:

• Where compliance and enforcement related to conditions
of access and use of  tangible materials are required (e.g.
specimens and parts thereof, extracts, compounds),

• Where measures may be needed from users (Parties and
national public and private actors) of genetic resources
to support realization of global and national ABS
objectives,

• Where there may be a need for a simple “proof” or
“evidence” system set up which facilitates verification
of compliance with national legislation (e.g. the
certificate of origin/legal provenance/ compliance may
be a tool to consider – it may also act as a multi-purpose
incentive for users and providers alike).

Ongoing work by the ABS Ad Hoc Working Group and
different information documents produced over the past few
years have in a way, moved in this direction.

In parallel the Working Group should consider:

b) Undertaking a systematic analysis of the issues

suggested in point 3 (above), and exploring how and to
what extent the IR may need to modify its priorities in
the light of this analysis. As a starting point, it may be
necessary to intuitively make certain decisions as to the
relevance and implications of these issues for ABS as a
whole and, ultimately, if Parties are willing to address
this complex challenge.

Initial suggested areas for analysis could include:

• Exploring and analysing the informational nature of
genetic resources and the implications of this specific
feature on the structure and content of the IR,

• Describing how bioinformatics has altered traditional
ways of undertaking research – as an article well puts it
“Research is growing increasingly quantitative. Nearly
everything these days, from atoms to cells and on up, is
described in data. When work involves finding statistical
relationships in mountains of bits, two things happen:
First, mathematicians and computers scientists gain
sway, which means and expanding role for powerhouses
like Microsoft and IBM. Second, as researchers find
common patterns, they start jumping from one discipline
to another”.3

• What exactly are “derivatives” and is it possible and even
worthwhile to consider them within the scope of ABS.

• How is the data protection trend proving even more risky
for research and development than patents in biological
sciences.

The message is really that in the light of recent and ongoing
scientific and technological  developments, it may be a good
time to reflect upon some of the more challenging issues,
those with far reaching implications and which are, if not
absent in the debate, obscured within it.
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Endnotes

1 In Decision VII/19 D, the Conference of the Parties mandated the Ad Hoc Open Ended Working Group on Access and
Benefit Sharing to elaborate and negotiate an international regime on access to genetic resources and Benefit sharing with the
aim of adopting and instrument/instruments to effectively implement ABS provisions of the CBD (Kuala Lumpur, Malaysia,
February 2004).

2 The gap analysis provided by document UNEP/CBD/WG-ABS/5/3 (Gap Analysis, Note by he Executive Secretary) provides
with a good review of some of these areas.

3 Baker, Stephen and Green, Jay. Using Spam Blockers to Target HIV, Too. In: Business Week. October, 2007.


